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STATEMENT OF THE CASE 
Nature of the Case 
Jorge Rodriguez was charged by Information with the crime of trafficking in 
methamphetamine alleged to have been committed by possessing and/or by bringing 
into the State 28 grams or more of methamphetamine. A jury acquitted Mr. Rodriguez 
of that charge but found that he had committed the crime of possession of 
methamphetamine with the intent to deliver. Mr. Rodriguez asserts that, because 
possession with the intent to deliver is not a lesser included offense of trafficking in 
methamphetamine, the district court lacked subject-matter jurisdiction over the 
possession with the intent to deliver allegation. Therefore, this Court must vacate 
Mr. Rodriguez' conviction. 
Statement of the Facts and Course of Proceedings 
The State charged Jorge Rodriguez with the crime of trafficking in 
methamphetamine, in violation of I.C. § 37-2732B(a)(4)(A). (R., p.44.) Specifically, the 
State alleged that Mr. Rodriguez, "did knowingly possess and/or bring into this state 
twenty-eight (28) grams or more of Methamphetamine ... ". (R., p.44.) The case 
proceeded to trial and, after both parties presented their evidence, the district court 
gave the final jury instructions. (R., pp.257-268, 271-299.) Although it appears that 
neither party requested the court to do so 1, the court gave the jury instructions on the 
1 The State requested jury instructions on the elements of trafficking in a controlled 
substance, the definition of "possession," and an instruction informing the jury that 
methamphetamine is a controlled substance under Idaho law. (R., pp.233-239.) 
Defense counsel did not submit any proposed instructions. (See generally R.) The only 
objection from either party to the proposed instructions was from the prosecutor who 
asserted that the court should not include a "frequenting" instruction as the evidence 
produced at trial did not support giving that instruction. (Tr. Trial, p.381, L.17 - p.383, 
L.5.) 
1 
"included offense[s]" of possession of a controlled substance with the intent to deliver, 
possession of a controlled substance, and frequenting a premises where illegal 
substances are being held for distribution, transportation, deliver, administration, use, or 
to be given away. (R., pp.285-289; Tr. Trial, p.391, L.22 - p.395, L.2.) The jury found 
Mr. Rodriguez not guilty of trafficking in metl1amphetamine, but guilty of possession of 
methamphetamine with the intent to deliver. (R., pp.269-270.) The court sentenced 
Mr. Rodriguez to a unified term of 12 years, with 3 years fixed, and Mr. Rodriguez filed a 
timely Notice of Appeal. (R., pp.328-336.) 
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ISSUE 
Should this Court vacate Mr. Rodriguez's conviction for possession of a controlled 
substance with the intent to deliver as the district court did not have subject-matter 
jurisdiction over that charge? 
3 
ARGUMENT 
This Court Must Vacate Mr. Rodriguez's Conviction For Possession Of A Controlled 
Substance With The Intent To Deliver As The District Court Did Not Have Subject-
~v1atter Jurisdiction Over That Charge 
A. Introduction 
Mr. Rodriguez was charged with trafficking in methamphetamine. A jury 
acquitted him of that charge, but found him guilty of possession of methamphetamine 
with the intent to deliver, a charge the district court instructed the jury they could 
consider in the event they found Mr. Rodriguez not guilty of trafficking in 
methamphetamine. Because possession of a controlled substance with the intent to 
deliver is not a lesser included charge of trafficking in methamphetamine, the district 
court lacked the subject-matter jurisdiction to allow the jury to convict Mr. Rodriguez of 
possession of methamphetamine with the intent to deliver. As such, this Court must 
vacate Mr. Rodriguez's conviction. 
B. This Court Must Vacate Mr. Rodriguez's Conviction For Possession Of A 
Controlled Substance With The Intent To Deliver As The District Court Did Not 
Have Subject-Matter Jurisdiction Over That Charge 
Whether or not a district court lacked subject-matter jurisdiction is an issue that 
can be raised for the first time on appeal. State v. Miller, 151 Idaho 828, 832 (2011) 
(citing State v. Jones, 140 Idaho 755, 757 (2004).) A district court gains subject-matter 
jurisdiction over a felony charge only where that crime is alleged in an Information or 
Indictment, or where a crime is a lesser included offense of a crime charged in an 
Information or Indictment. State v. Flegel, 151 Idaho 525, 526-527 (2011 ). 
Mr. Rodriguez was charged by Information with trafficking in methamphetamine, but 
was not charged with possession of a controlled substance with the intent to deliver. 
(R., p.44.) As such, the district court may only gain subject-matter jurisdiction over a 
4 
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charge of possession of a controlled substance with the intent to deliver, if that charge is 
a lesser included offense of trafficking in methamphetamine. 
'"The determination of whether a particular crime is an included offense of the 
crime charged involves a question of law over which [an appellate] Court exercises free 
review."' Flegel, 151 Idaho at 527 (quoting State v. Rosencrantz, 130 Idaho 666, 668 
(1997). Idaho Courts analyze whether a crime is an included offense of another crime 
under two theories: the "statutory theory" or the "pleading theory." Id. (citations 
omitted). As will be demonstrated below, under either of these theories, possession of 
a controlled substance with the intent to deliver is not a lesser included offense of 
trafficking methamphetamine as charge by the State in the Information. Therefore, the 
district court did not have subject-matter jurisdiction over the possession of a controlled 
substance with the intent to deliver allegation that Mr. Rodriguez was convicted of, and 
this Court must vacate his conviction. 
1. Under The Statutory Theory, Possession Of A Controlled Substance With 
The Intent To Deliver Is Not A Lesser Included Offense Of Trafficking In 
Methamphetamine 
Idaho Courts apply the Blockburger2 test to determine whether a crime is a lesser 
included offense of another under the "statutory theory." Flegel, 151 Idaho at 527. 
"'Under this theory, one offense is not considered a lesser included of another unless it 
is necessarily so under the statutory definition of the crime."' Id. (quoting State v. 
Thompson, 101 Idaho 430, 433 (1980)). "'An offense will be deemed to be a lesser 
included offense of another, greater offense, if all the elements required to sustain a 
conviction of the lesser included offense are included within the elements needed to 
2 See Blockburgerv. United States, 284 U.S. 299 (1932). 
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sustain a conviction of the greater offense."' Id. (quoting State v. McCormick, 100 Idaho 
111, 114 (1979)). The Flegel Court determined, "Sexual abuse of a child under the age~ 
of sixteen could not be a lesser included offense of Lewd Conduct under the statutory 
theory because it vvas possible to commit Lewd Conduct without committing Sexual 
Abuse." Id. 151 Idaho at 529.) 
In the present case, because under Idaho law it is possible to commit trafficking 
in methamphetamine, without committing possession of a controlled substance with the 
intent to deliver, the latter is not a lesser included offense of the former. Idaho Code § 
37-2732B(a)(4 )(A) reads, in relevant part, as follows, 
Any person who knowingly delivers, or brings into this state, or who 
is knowingly in actual or constructive possession of, twenty-eight (28) 
grams or more of methamphetamine or amphetamine or of any mixture or 
substance containing a detectable amount of methamphetamine or 
amphetamine is guilty of a felony, which felony shall be known as 
"trafficking in methamphetamine or amphetamine." 
I.C. § 37-2732B(a)(4) (emphasis added). The subsequent subsections delineate 
different penalties, both required and authorized, based upon the amount of 
methamphetamine the person traffics. Idaho Code § 37-2732(a) states, "it is unlawful 
for any person to manufacture or deliver, or possess with the intent to manufacture or 
deliver, a controlled substance." I.C. § 37-2732(a). The subsequent subsections 
delineate the penalties that are authorized depending upon the type of controlled 
substance the person manufactures, delivers, or has the intent to manufacture or 
deliver. 
By the plain language of these statutes, possession with the intent to deliver 
cannot be a lesser included offense of trafficking in methamphetamine because it is 
possible to commit the crime of trafficking without committing the crime of possession 
with the intent to deliver. For example, one may either bring 28 grams of 
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methamphetamine into the State of Idaho, or possess 28 grams of methamphetamine 
without having the intent to deliver that methamphetamine to another. Furthermore, one 
may possess less than 28 grams of methamphetamine with the intent to deliver it to 
another, without violating the trafficking statute. Thus, a free review of the statutes 
involved reveals that possession of a controlled substance with the intent to deliver is 
not a lesser included offense of trafficking in methamphetamine under the "statutory 
theory." 
2. Under The Pleading Theory, Possession Of A Controlled Substance With 
The Intent To Deliver Is Not A Lesser Included Offense Of Trafficking In 
Methamphetamine 
The pleading "'theory holds "that an offense is an included offense if it is alleged 
in the information [or indictment] as a means or element of the commission of the higher 
offense.""' Flegel, 151 Idaho at 529 ( quoting Sivak v. State, 112 Idaho 197, 211 
(1986) (in tum quoting State v. Anderson, 82 Idaho 293, 301 (1960)).) The State 
charged Mr. Rodriguez by Information with a violation of I.C. § 37-2732B(a)(4) as 
follows: 
That the Defendant, JORGE E. RODRIGUEZ, on or about the 29th day of 
August 2013, in the County of Nez Perce, State of Idaho, did knowingly 
possess and/or bring into this state twenty-eight (28) grams or more of 
Methamphetamine, a Schedule II controlled substance, or of any mixture 
or substance containing a detectable amount of Methamphetamine. 
(R., p.44.). Thus, the State chose to allege that Mr. Rodriguez violated the trafficking 
statute either by knowingly possessing 28 grams or more of methamphetamine, or by 
bringing 28 grams or more of methamphetamine into Idaho, but did not alleged that he 
violated the statute by delivering 28 grams or more of methamphetamine. Id. 
7 
The jury was instructed that, if they first found Mr. Rodriguez not guilty of 
trafficking in methamphetamine3, they must next consider whether he was guilty of 
possession of a controlled substance with the intent to deliver. (R., pp.285-286.) 
Among other elements, the jury was specifically instructed that in order to find 
Mr. Rodriguez guilty of possession with the intent to deliver, they must find that 
possessed "any amount" of methamphetamine, and that he "intended to deliver that 
substance to another." Id. 
Because the State did not allege in the Information that Mr. Rodriguez committed 
the crime of trafficking in methamphetamine under the theory that he "delivered" the 
substance to another, the State did not allege possession of methamphetamine with the 
"intent to deliver" as a means of committing the crime charged in the Information. Thus, 
a free review of the Information filed and the jury instructions given, reveals that 
possession of a controlled substance with the intent to deliver, is not a lesser included 
offense of trafficking in methamphetamine as alleged in the Information, under the 
"pleading theory." 
C. Because The District Court Lacked The Subject-Matter Jurisdiction Necessary To 
Instruct The Jury On Possession Of A Controlled Substance With The Intent To 
Deliver, This Court Must Vacate Mr. Rodriguez's Conviction 
As demonstrated above, the district court lacked the subject-matter jurisdiction 
necessary to instruct the jury that they could find Mr. Rodriguez guilty of possession of a 
controlled substance with the intent to deliver. Where a conviction is based on a charge 
3 The elements instruction on trafficking in methamphetamine, as requested by the 
State and given by the district court, allowed the jury to find Mr. Rodriguez guilty only if 
they found that he knowingly possessed at least 28 grams or more of 
methamphetamine, omitting the alternative means of committing the crime - by bringing 
28 or more grams of methamphetamine into the State - as had been alleged in the 
Information. (R., pp.44, 236, 281.) 
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over which the district court lacked subject-matter jurisdiction, this Court must vacate 
the conviction. See Flegel, 151 Idaho at 531; see also State v. Lute, 150 Idaho 837, 
841 (2011 ). Therefore, this Court must vacate Mr. Rodriguez's conviction for possession 
of a controlled substance with the intent to deliver. 
CONCI USION 
Mr. Rodriguez respectfully requests that this Court vacate his judgment of 
conviction for possession of a controlled substance with the intent to deliver, and to 
remand his case to the district court for further proceedings. 
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Deputy State Appellate Public Defender 
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